IN THE UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF GEORG A
THOVASVI LLE DI VI SI ON

THE THOMAS COUNTY BRANCH OF THE *
NATI ONAL ASSCOCI ATI ON FOR THE
DVANCEMENT OF COLORED PEOPLE, *

SHERNI KA HOLTON, GLADYS

SHOTWELL, SPENCER W LSON, SANDRA *
Mel NTYRE, MARY HI LL, WLLIE MAE
LEW S, JENNI FER H GHTOAER,

EVELYN W LKERSCON, SHARON BOSTI CK
UDREY LI NDER, and LI SA VEBB,

*

*

Plaintiffs *
'V . *
CASE NO. 6:98-CVv-63 (CDL)
Cl TY OF THOVASVI LLE SCHOOL *
DI STRI CT,
*
Def endant
*
ORDER

The Court tried the above-captioned school desegregation case
MW thout a jury beginning on July 21, 2003, and endi ng on August 6,
2003. Based upon the evidence presented, the Court finds in favor of

Def endant .

BACKGROUND

To fully understand the context in which the Court makes its

speci fic findings of fact and conclusions of law, it is necessary to

review prelimnarily the contentions of the parties, the procedural
posture of this case, and the evolution of the law relating to the

esegregation of public schools in this country.




A The Parties’ Contentions

Plaintiffs, on behalf of black! children attending the public
el enentary, mddle, and high schools operated by the Cty of
Thomasvill e School District (“the District”), filed this lawsuit in

1998. They contend that the District operates and nmintains a

racially segregated school system that deprives black students of
heir constitutional right to equal protection as guaranteed by the
Fourteenth Amendnent to the United States Constitution. U S. Const.
amend. 14. In addition, Plaintiffs contend that the District’s
actions violate Title VI of the Civil R ghts Act of 1964. 42 U.S.C A
8 2000d et seq. (West 2003); see also 34 CF.R pt. 100 (inplenmenting

regul ations for Title VI).?
It is undisputed that the District operated a de jure racially

segr egat ed public school systemin 1954 when the United States Suprene

Court declared such systens unconstitutional in Brown v. Board of

Education. 347 U S. 483, 495 (1954). It is also undisputed that

There has been inconsistency anong experts, lay w tnesses, |awers,

nd the courts as to whether it is nore appropriate to use “black” and
l?vvhite" or “African Anerican” and “Caucasian.” The Court has deternined

hat the nbst appropriate racial descriptions for purposes of this Oder are
‘bl ack” and “white.” These descriptions have the best symetry, are
ffectively descriptive, and are hopefully inoffensive. See The Anerican
Herit age Book of English Usage: A practical and authoritative guide to
ontenporary English, 6. Nanes and Label s: Soci al, Racial, and Et hnic Terns,
S8 11 (“black”), 63 (“white”) (1996), avail abl e at
ht t p: / / www. bart| eby. com br/ 64. ht Mt (di scussi ng conti nued preference for the
erm*“bl ack” anmong nmenbers of that minority group and the ongoi ng use of the
erms “black” and “white”).

2Al though it has been estinated that over four hundred school districts
re still under federal court supervision as of 2001, see Edward Bl um &
Roger Clegg, Pyrrhic Victory, Fulton County Daily Report, Nov. 29, 2001, at
, it appears that the above-capti oned case may be the only pending school
esegregation case in the country in which an initial determnination of
[iability has not yet been nmmde.



http://www.bartleby.com/br/64.html.

prior to the filing of this lawsuit, no litigation had ever been
i nstituted pursuant to Brown and its progeny chall engi ng the all eged

segregation of the District’s schools. Consequently, there has been

[o opportunity for any court to determ ne whether the District has
limnated the vestiges of its previous de jure segregated system

Plaintiffs maintain that subsequent to Brown the District never

ffectively desegregated its school system and that the District
ailed to elimnate the vestiges of its previous de jure racially
egregated school system Plaintiffs further contend that the
Di strict’s school systemis still racially segregated today, fifty
ears after racially segregated school s were decl ared unconsti tuti onal
by the Supreme Court. As a result of this segregation, Plaintiffs
ar gue that black children who attend the District’s schools are not
bei ng provided with the sanme educational opportunities as simlarly
Situated white children.

The District contends that it first began desegregating its

public schools in 1965 (Pls.’” Ex. 197), that the Ofice of Gvil
Ri ghts within the United States Departnent of Health, Education &
|fare (“HEW) approved its desegregation plan in 1970 (Pls.’ EX.
91), and that, as of 1975, its public schools were effectively
esegregated with no vestiges of the previous segregated system
(Pls.” Ex. 350 at 2.) The District strongly disputes Plaintiffs’
ontention that it presently engages in purposeful discrimnation
resulting inracial segregation. The District further maintains that

any current racial inbalances within its school systemare the result




pof denopgraphic patterns or other factors beyond the District’s
control .

B. Procedural Posture of the Case

Plaintiffs’ Conplaint contains clainms under 42 U. S.C. § 1983 for
viol ati ons of the Equal Protection O ause of the Fourteenth Arendnent
as well as clainms under Title VI of the Cvil R ghts Act of 1964.
42 U S.C. A § 2000d (West 2003). Subsequent to the filing of the

| awsuit, the Court conditionally certifiedthis case as a cl ass action

pursuant to Rule 23(b)(2) of the Federal Rules of G vil Procedure,
efining the class as: “all present and future parents or guardi ans
f African Anerican children enrolled or eligible to be enrolled
ithin the Thomasville Cty School District.” Thomas County Branch
f NAACP v. Thomasville Gty Sch. Dist., 187 F.R D. 690, 700
(MD. Ga. 1999). The Court later denied Defendant’s Mdtion for
ummary Judgnent and Mdtion to Reconsider Conditionally-Certified
Cl ass. Thomas County Branch of N.A A C.P. v. Thonmasville Cty Sch.
Dist., 2003 W. 169758 at *3 (MD. Ga. Jan. 21, 2003) (unreported
pinion). At the sanme tinme, the Court granted Plaintiff’s Mtion for
Partial Summary Judgnent, finding that wunder Eleventh GCircuit

precedent any present racial inbalances in the District are presuned

o be the result of previous de jure segregation.® Id. at *2 (citing

SAl t hough recognizing its duty to follow Eleventh Circuit precedent,
rhis Court expressed strong reservations about the applicability of this
| egal presunption in the present case:

Al t hough the passage of time al one cannot be found to cleanse a
school district of all vestiges of previous de jure racial
segregation, it would appear that the validity of a |egal
presunption is by definition grounded upon a close connection
bet ween t he underlying factual prem se and the ultimate presuned
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NAACP, Jacksonville Branch v. Duval County Sch., 273 F.3d 960, 966
(11'" Cir. 2001), reh’g en banc denied 31 Fed. Appx. 943, 2002 W
338731 (11'" Cir. 2002) (tbl. opin.); Manning v. Sch. Bd., 244 F.3d
027, 942 (11*" Cir. 2001)). The Court further found that this

presunption is rebuttable and that the District had the burden at

rial of showi ng that any present racial inbal ances are not traceabl e,

in a proximte way, to the previous system |d.
C. Brown and Its Progeny
1. Brown | — ldentifying the Constitutional Violation

May 17, 2004 marks the fiftieth anniversary of the Suprene
Court’s | andmark decision in Brown v. Board of Education. 347 U.S.

4183 (1954) (Brown 1I). In Brown |, the Court found “separate but

| egal conclusion. To conpletely disregard the passage of tine
bet ween t he presunpti on’ s underlyi ng foundati on and the resulting
| egal conclusion ignores inportant factors that may be nore
persuasi ve than the facts giving rise to the presunption. For

exanple, . . . this presunption would apply [even if] a
responsi bl e school system . . . wupon learning of the Brown
deci sion noved forward voluntarily to dismantle its de jure
segregated system . . . [and even if] for thirty years this
systemdid in fact naintain a unitary system . . . [but after
thirty years,] due to denopgraphic changes, racial inbalances
occurred within the system. . . . [T]he Court would [still] be

required to presune that any current racial inbalances were the
result of the de jure segregated system a system that was
justifiably killed thirty years earlier only to be resurrected
by a |l egal presunption.

Thomas County Branch of N.A A C P., 2003 W 169758 at *2 n. 2.
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gqual” to be irreconcilable with the Fourteenth Arendnent, decl aring
hat “in the field of public education the doctrine of ‘separate but

qual’ has no place.”* 1d. at 495. Accordingly, the Court held that

‘I'n Brown |, the Suprene Court overruled Plessy v. Ferguson, 163 U. S
37 (1896), which for the preceding fifty-eight years had given | egal
anction to the segregation of persons based solely upon their race. 1In

Pl essy, the Suprenme Court, notw thstanding the abolition of slavery and t he
doption of the Thirteenth and Fourteenth Amendments to the Constitution,

uphel d a Loui siana law that required railroads to provide their passengers
ith equal but separate accommpdati ons based solely upon their race. I1d.
t 542, 550-51. Justice Harlan, in his eloquent (and prescient) dissent,
escribed the irreconcilability of legally sanctioned racial segregation
ith the promi se of equal opportunity guaranteed by the Constitution:

The thirteenth amendnment does not permit the w thhol ding or
the deprivation of any right necessarily inhering in freedom
It not only struck down the institution of slavery . . . , but
it prevents the inposition of any burdens or disabilities that
constitute badges of slavery or servitude. It decreed universal
civil freedomin this country. . . . [I]t was followed by the
fourteenth anmendnment, which added greatly to the dignity and
glory of Anerican citizenship, and to the security of personal
liberty, by declaring that “all persons born or naturalized in
the United States . . . are citizens . . .” and that “no state
shall make or enforce any | aw whi ch shall abridge the privil eges
or imunities of citizens of the United States; nor shall any

stat e deprive any person of life, liberty or property w thout due
process of law, nor deny to any person within its jurisdiction
t he equal protection of the laws.” Finally, and to the end that

no citizen should be denied, on account of his race, the
privilege of participating in the political control of his
country, it was declared by the fifteenth anmendnent that “the

right of citizens . . . to vote shall not be denied or abridged
by the United States or by any state on account of race, color
or previous condition of servitude.” These notable additions to
the fundanental |aw were welcomed by the friends of liberty
t hroughout the world. They renoved the race line from our
governnmental systens. They had . . . a commopn purpose, nanely,

to secure “to a race recently emanci pated, a race that through
many generati ons have been held in slavery, all the civil rights
that the superior race enjoy.” They declared . . . “that the | aw
in the states shall be the same for the bl ack as for the white;
that all persons, whether colored or white, shall stand equa

before the aws of the states; and in regard to the col ored race,
for whose protection the amendnment was prinarily designed, that
no discrimnation shall be nmade agai nst by | aw because of their
color.”




‘t he segregation of children in public schools solely on the basis of

race, even though the physical facilities and other ‘tangi ble’ factors
may be equal, deprive[s] the children of the mnority group of equal
ducati onal opportunities,” inviolationof the Fourteenth Amendnent’s

uaranty of equal protection of the laws. 1d. at 493.°

I d. at 555-56 (citations for internal quotations omtted).

In Justice Harlan's ininmtable words, “[o]ur constitution is col or-
bl i nd, and neither knows nor tol erates classes anong citizens. |n respect
f civil rights, all citizens are equal before the law. The hunblest is the
peer of the nost powerful.” 1d. at 559. *“The destinies of the two races,
inthis country, are indissolubly |linked together, and the interests of both
require that the common governnent of all shall not permit the seeds of race
hate to be planted under the sanction of law” |d. at 560.

Al t hough Justice Harlan did not carry the day in Plessy, his
prediction that “the judgment this day rendered will, in tine, prove to be
uite as pernicious as the decision made by this tribunal in the Dred Scott
se,” id. at 559, ultimately proved true, with Justice Harlan’ s fornal
indication arriving over a half a century later in Brown I.

°I n reaching this conclusion, the Court noted the inportance of public
education in this country:

Today, education is perhaps the nost i nportant function of state
and | ocal governnments. GConpul sory school attendance | aws and t he
great expenditures for educati on both denonstrate our recognition

of the inportance of education to our denocratic society. It is
required in the performance of our nost basic public
responsibilities, even service in the arnmed forces. It is the
very foundati on of good citizenship. Today, it is a principa

instrument in awakening the child to cultural values, in
preparing hi mfor | ater professional training, and i n hel pi ng hi m
to adjust normally to his environnent. In these days, it is

doubtful that any child may reasonably be expected to succeed in
life if he is denied the opportunity of an education. Such an
opportunity, where the state has undertaken to provide it, is a
right which nust be nade available to all on equal terns.

Brown |, 347 U. S. at 493.




2. Brown Il — Establishing a Renedy
| dentifying the constitutional violation was the easy part. One

year after deciding Brown | the Supreme Court began the difficult task

Ff provi di ng gui dance to the | ower courts as to howto inplenent its
ruling. See Brown v. Bd. of Educ., 349 U S. 294 (1955) (Brown I1).
The Court, understanding the inportance of |ocal control of public

schools, showed considerable restraint and patience, at |east

initially. However, this restraint produced few specific guidelines

or the lower courts. Instead, the Supreme Court seened content to
ive | ower courts considerabl e discretion, explaining only that “[i]n
ashioning and effectuating the decrees, the courts will be gui ded by
quitable principles,” id. at 300, and that the courts should issue
uch orders and decrees as are “necessary and proper to admt
[ students] to public schools on a racially nondiscrimnatory basis.”
|d. at 301. The only time constraint placed on | ocal school officials
s that they desegregate their schools “with all deliberate speed.”
| d. (enphasi s added).

Many school systens (and politicians) wused this indefinite
uidance to delay the inplenentation of what at the time was a
ontroversial change in public policy. As aresult, inthe years that
ol l owed, the Suprene Court docket becane crowded with cases in which
he | ower courts on the front line had struggled to apply the | egal
princi ples emanating fromBrown | and Brown Il to the realities of
his country’s school systens. See, e.g., Cooper v. Aaron, 358 U. S.
1, 4 (1958)(noting the governor and legislature of the State of

lArkansas clainmed that “there is no duty on state officials to obey




ederal court orders resting on [the Suprenme] Court’s considered
i nterpretation of the United States Constitution”);® Giffinv. County
Sch. Bd., 377 U.S. 218, 221 (1964)(indicating a county school board
L; Virginia closed its public schools and funded private schools for

ites to avoid desegregation requirenents of Browmn | and I1).7

*The situation in Arkansas vividly denonstrates the controversial
nature of the Brown | decision at the time. Wile the |ocal school board
Eas going forward with a plan to desegregate the Little Rock school system

ther authorities inthe state were actively attenpting to perpetuate raci al

segregati on. First, in Novenber of 1956, an anendnent to the state's
onstitution comanded the legislature to oppose the “‘unconstitutional
esegregation decisions’” handed down in Brown | and Brown |1. Cooper, 358

U.S. at 8-9 (quoting Ark. Const. anend. 44). The school board neverthel ess
proceeded with the first stage of i nplenenting its desegregation pl an, which
i ncl uded the admission of “[n]line Negro children” to the previously all

ite high school. 1d. at 9. On Septenmber 2, 1957, the day before these
tudents were to be admtted, “the Governor of Arkansas di spatched units of
he Arkansas National Guard” to the high school and “placed the school *off
[imts to colored students.” 1d. As the children attenpted to enter the
chool on Septenber 4, 1957, “units of the Arkansas National Guard, ‘acting
pursuant to the Governor’s order, stood shoulder to shoul der at the schoo
rounds and thereby forcibly prevented the . . . children fromentering.'”
Id. at 11. This spectacle continued every school day during the follow ng
hree weeks. I d. The district court subsequently issued a prelimnary
i njunction on Septenber 20, 1957, enjoining the governor and the Nati onal
ard officers frompreventing the attendance of the black children at the
chool . Id. at 11-12. The National Qard was then wi thdrawm from the
chool. Id. at 12. The next school day, Monday, Septenber 23, 1957, the
bl ack children entered the school under the protection of the Little Rock
Pol i ce Departnment and nenbers of the Arkansas State Police. 1d. However,
he children were renoved during the norning because of the |arge crowd
enonstrating outside the school. 1d. On Septenber 25, the President of
he United States dispatched federal troops to the high school and the
tudents were admitted to the school. 1d. Regular arny troops continued
heir presence at the high school until Novenber 27, 1957. 1d. They were
hen repl aced by federalized National Guardsmen who renai ned for the rest
f the school year. 1d. Eight of the black students remni ned i n attendance
t the end of the year. Id.

‘Joining the southern outcry against the “federalizing” of public
chools, GCeorgia politicians throughout the 1950s and 1960s strongly
enounced desegregati on. See Bd. of Pub. Educ. v. Georgia, 1992 W. 699499,
t *2 (S.D. G. 1992)(wherein Judge Edenfield provides a history of

orgia's resistance to school desegregation). Although Georgia governors
id not defiantly stand in school house doors or call out the mlitia, they
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3. The Gvil Rights Act of 1964
Congress ultimtely becane concerned with the [ ack of progress
and i ncluded provisions in the Cvil R ghts Act of 1964 to address
school desegregation. See Pub. L. 88-352, 88 401-10, 601-05, 78 Stat.

rked, alongwith the state’'s legislature, withinthe |l egal and | egi sl ative
process to prevent integration of the schools. Id. at *2-4.

The Georgia General Assenbly enacted legislation in 1955 that
restricted state education funds only to schools “in which the white and

ol ored races are separately educated.” 1d. (quoting 1955 Ga. Laws 174).
he General Assenbly al so passed | egislation declaring the Suprenme Court’s
ecisions in Brown | and Il and simlar decisions “null, void and of no
ffect” in Georgia. Id. (quoting 1956 Ga. Laws 642). Some have even

uggested that the General Assenbly changed the state flag in 1956, adding
he St. Andrews Cross to comenorate GCeorgia s connection to the
nfederacy, in defiance of the federal governnent’'s attenpt to force
i ntegration upon the South. See Coleman v. MlIler, 117 F.3d 527, 528 (11'"
ir. 1997) (per curiam (involving challenge to constitutionality of 1956
orgia flag by a black plaintiff and discussing history of the Georgia

| ag) .

“Until 1961, state and |l ocal efforts to bl ock desegregation in Georgia
re conpletely successful.” Bd. of Pub. Educ., 1992 W. 699499 at *3. That
ear, the Fifth GCrcuit Court of Appeals ordered the University of Ceorgia
o admit two black students. Id. Faced with the choice of closing the
uni versity because of the School C osing Laws, see 1956 Ga. Laws 6, 1959 (a.
Laws 15, or repealing the laws prohibiting the funding of integrated
chools, the Governor and General Assenbly relented and repeal ed many of
orgia’'s segregation laws to avoid the closing of the University of
orgia. Bd. of Pub. Educ., 1992 W. 699499 at *3 (citing 1961 Ga. Laws 35).

Georgia's Governor, Ernest Vandiver, supported the repeal of these
| aws to avoid the closing of the University of Georgia and to avoid the
urnoil that would be caused by extensive litigation. See id. However,
hese repeals did not signal the end of Georgia s resistance to
esegregation efforts. To further avoid desegregation litigation, the
neral Assenbly decentralized Georgia's schools to force civil rights
litigants to sue every school district individually to achieve conpliance
ith Brown. |d. Mreover, state officials offered | egal services to | oca

school boards defendi ng desegregation | awsuits. |d. The General Assenbly
fal so provided tuition grants for students who chose to attend private,
segregat ed schools. 1d.

One shoul d not concl ude, however, that resistance to the nandat es of
Brown and its progeny was restricted to the South. See, e.g., Keyes v.
School Dist. No. 1, Denver, Colorado, 413 U. S. 189, 218 (1973) (Powell, J.

oncurring in part and dissenting in part) (“Unwilling and footdragging
[sic] as the process was in nost places, substantial progress toward
chieving integration has been made in Southern States. No conparabl e

progress has been made in nany nonsouthern cities with large mnority
popul ations . . . .7").
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246-49, 252-53 (1964) (current version codified as anmended at
42 U. S.C. A 88 2000c et seq., 2000d et seq. (West 2003)). Congress
declared in Title VI of that Act that “[n]o person in the United
St ates shall, on the ground of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be

subj ected to discrimnation under any program or activity receiving

Federal financial assistance.” 42 U.S. C. A 8§2000d. HEW i ssued
regul ati ons pursuant to Title VI which addressed raci al discrim nation
in federally assisted school systens. Specifically, HEWs Ofice of
Educati on establi shed standards for school systens in the process of
esegregation to remain qualified for federal funds. See 45 CFR
88 80.1-80.13 (2003). Meanwhile, HEWs Ofice of Cvil Rights was
responsi ble for enforcing Title VI of the Gvil R ghts Act of 1964.
See Paisey v. Vitale, in and for Broward County, Fla., 634 F. Supp.
741, 745 (S.D. Fla. 1986) (noting Ofice of GCvil R ghts’
responsibility under Title VI).8
4. The Suprene Court G ows |npatient

The | ack of progress in fully inplenenting its ruling in Brown
| and Il al so began to test the Suprenme Court’s patience. In Giffin
L County School Board, 377 U. S. 218 (1964), the Court decl ared that

‘the time for nere ‘deliberate speed’ has run out.” Id. at 234.° The

SHEWs O fice of Education and Ofice for Cvil Rights have since
become part of the Departnent of Educati on.

°The Suprenme Court had originally recognized the difficult task and
‘““conplexities arising fromthe transition to a systemof public education
freed of racial discrimnation,”” and thus “provided for ‘all deliberate
speed’ in the inplenentation of the principles of Brown1.” Geen, 391 U S.
t 436 (citation onmitted). As the bright light of Brown began to dim the
urt recogni zed that deliberate speed was too sl ow.
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Court later reiterated in Geen v. County School Board, 391 U S. 430
(1968), that delays in di smantling dual segregated school systens were
no | onger tol erable given the fact that the “governing constitutional
principles [of Browmn | and I1] no |longer bear the inprint of newy
nunci ated doctrine.” 1d. at 438 (internal quotations omtted). The
Court made it clear that “the burden on a school board . . . is to
onme forward with a plan that promses realistically to work, and
prom ses realistically to wrk now” 1d. at 439. As expl ained by the
Court, “it is incunmbent upon the school board to establish that its

proposed plan prom ses neaningful and imedi ate progress toward

i sestablishing state-inposed segregation.” 1d. “The obligation of
he district courts . . . is to assess the effectiveness of a proposed
plan in achieving desegregation.” Id. “Were the court finds the

board to be acting in good faith and the proposed plan to have real

prospects for dismantling the state-inposed dual system ‘at the

arliest practicable date,” then the plan may be said to provide

ffective relief.” 1d. The Suprenme Court recognized that “whatever
plan is adopted will require evaluation in practice, and the court
should retain jurisdiction until it is clear that state-inposed

segregati on has been conpletely renoved,” to use the Court’s phrase

‘root and branch.” 1d. at 438. Finally, the Court rem nded everyone

hat the obligation of dismantling dual segregated systens fell upon
| ocal school boards and coul d not be placed upon school children and

heir parents. |d. at 441-42.1°

'n Geen, the school board had subnmitted a “freedom of choice”
esegregation plan which all owed students to choose their own school. 319
U.S. at 431-32. Al though it did not reject “choice” as a means for
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5. More Guidance fromthe Suprene Court

After making it clear that school systens needed to pick up the

pace of their desegregation efforts, the Court found it necessary to
provi de nore specific guidance to the |l ower courts and school boards
i n their design and eval uati on of desegregati on plans. Buil ding upon
een, the Court set forth specific evaluation criteria for the first
ime in Swann v. Charlotte-Meckl enburg Board of Education. 402 U. S.
1 (1971).'2 The Court premsed its ruling upon the objective “to

elimnate from the public schools all vestiges of state-inposed

ffectively desegregating the schools, the Court held that choice in and of

itself was not the silver bullet to end state-sponsored segregation.
| nstead, the courts nust measure the effectiveness of any choice plan in
chi eving desegregation. |d. at 437, 440-41. The Green Court described
several factors for courts to consider in evaluating whether a plan is
ffectivein dismantling the segregated system Those factors are: student
Essi gnment, faculty, staff, transportation, extracurricular activities, and
acilities. 1d. at 435. These factors have become commonly known as the
‘Green factors.” See, e.g., Freeman v. Pitts, 503 U S. 467, 486 (1992)
(di scussing role of Green factors in desegregati on cases).

See Al exander v. Holnmes County Bd. of Educ., 396 U S. 1218, 1219
(1969) (Justice Black, in his denial of a school board s application to
acate suspension of an order requiring subnission of accelerated
esegregation plans, neverthel ess expl ai ned that “‘all deliberate speed’ has
urned out to be only a soft euphemism for delay”); see also Al exander v.
Hol mres County Bd. of Educ., 396 U S 19, 20 (1969) (per curiam
(“[ Cl onti nued operation of segregated schools under a standard of all ow ng
‘all deliberate speed’ for desegregation is no longer constitutionally
permssible . . . . [Tlhe obligation of every school district is to
erm nate dual school systens at once and to operate now and hereafter only
unitary schools.”) (citations onmitted).

2The Court explained the necessity of providing |ower courts and
chool districts with nore guidance: “The problens encountered by the
istrict courts and courts of appeals make plain that we should nowtry to
nplify gui del i nes, however inconplete and i nperfect, for the assi stance of
chool authorities and courts.” Swann, 402 U S. at 14. As recogni zed by
he Suprene Court, while “Brown | . . . appropriately dealt with the |arge
onstitutional principles; other federal courts had to grapple with the
linty, intractable realities of day-to-day inplenentation of those
onstitutional commands.” 1d. at 6.
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segregation.” ld. at 15. | f school authorities failed to take

af firmative steps to convert their dual systens into a unitary one in

ich racial discrimnation has been elimnated “root and branch,”
j udi ci al authority could be invoked. 1d. (citing Geen, 391 U S. at
137-38). “Once a right and violation have been shown, the scope of

a district court’s equitable powers to remedy past wongs is broad,

or breadth and flexibility are inherent in equitable renedies.” 1d.

However, “[r]enedial judicial authority does not put judges
utomatically in the shoes of school authorities whose powers are

pl enary. Judicial authority enters only when |ocal authority

efaults.” 1d. at 16.

The Court reiterated in Swann that “existing policy and practice

mith regard to faculty, staff, transportation, extracurricular
activities, and facilities [are] anpong the nost inportant indicia of

A segregated system” 1d. at 18 (citing Geen, 391 U S. at 435).

Mor eover, as explained by the Court, a prima facie case of violation
f the Equal Protection Clause is shown when “it is possible to
i dentify a ‘“white school’ or a ‘Negro school’ sinply by reference to
he racial conposition of teachers and staff, the quality of schoo
bui | di ngs and equi pnrent, or the organi zation of sports activities.”
| d. “When a system has been dual in these respects, the first
remedi al responsibility of school authorities is to elimnate
i nvidious racial distinctions.” 1d. |In the areas of support staff,
ransportation, extracurricular activities, mai ntenance of buil di ngs,
and di stribution of equi pnment, nornmal adm nistrative practices should

produce schools of |ike quality, facilities, and staff. 1d. at 18-109.
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Furt her eval uati on nust be done, however, with regard to faculty

assi gnment, new school construction, and student assignnent. Inthis

regard, the Swann Court held that the district courts had the
qguitable power to order the assignnent of teachers “to achieve a
particul ar degree of faculty desegregation.” I1d. at 19. The Court
| so held that the district courts had the authority to nonitor school
onstruction and the abandonment of existing schools to make sure
onstruction prograns were not used to perpetuate or re-establish the
ual system 1d. at 20-21.

In addressing the issue of student assignnment, the Court
attenpted to distinguish the courts’ responsibility to renedy state-

sancti oned segregation using nethods to achieve nore racial bal ance

romthe related, but legally inappropriate, tenptation to achieve

racial balance in the schools for the sole purpose of achieving
bal ance even if the inbal ance could not be traced to the dual system
|d. at 22. As explained by the Court,

We are concerned in these cases with the elimnation of the
di scrimnation inherent in the dual school systens, not
with nmyriad factors of human existence which can cause
discrimnation ina mltitude of ways on racial, religious,
or ethnic grounds. The target of the cases fromBrown | to
t he present was the dual school system The elimnation of
racial discrimnation in public schools is a large task and
one that should not be retarded by efforts to achieve
br oader purposes |ying beyond the jurisdiction of school
authorities. One vehicle can carry only a limted anount
of baggage. It would not serve the inportant objective of
Brown | to seek to use school desegregation cases for
pur poses beyond their scope, although desegregation of
schools ultimately will have inpact on other forns of
di scrim nati on.

|d. at 22-23.
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The objective in desegregati on cases, as recogni zed by the Court

in Swann, is not to address and remedy all problens associated with
raci al prej udi ce, “even when those problens contribute to
i sproportionate racial concentrations in sone schools.” 1d. at 23.
‘The constitutional command to desegregate school s does not nean t hat
very school in every conmmunity nust always reflect the racial
onposition of the school systemas a whole.” 1d. at 24. Although
mat hematical ratios relating to student conposition may be hel pful in
shapi ng a renedy, the school systenis renedial plan is ultimately to
be judged by its effectiveness. 1d. at 25. Thus, “the existence of
some smal |l nunber of one-race, or virtually one-race, schools
is not in and of itself the mark of a system that still practices
segregation by law.” 1d. at 26. However, the Court conti nued,
[I]n a systemwith a history of segregation the need for
remedial criteria of sufficient specificity to assure a
school authority’s conpliance with its constitutional duty
warrants a presunption against school s that are
substantially di sproportionate intheir racial conposition.
Were the school authority’s proposed plan for conversion
froma dual to a unitary system contenpl ates the conti nued

exi stence of sone schools that are all or predom nately of
one race, they have the burden of show ng that such school

assignments are genuinely nondiscrimnatory. The court
shoul d scrutinize such schools, and the burden upon the
school authorities will be to satisfy the court that their

racial conposition is not the result of present or past
di scrimnatory action on their part.

The Court enphasized that “neither school authorities nor
district courts are constitutionally required to nake year-by-year
adj ustments of the racial conposition of student bodies once the
af firmative duty to desegregate has been acconplished and racia

di scrimnation through official action elimnated fromthe system”
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Id. at 32. “[I]n the absence of a showing that either the schoo

aut horities or sonme other agency of the State has deliberately
attenpted to fix or alter denographic patterns to affect the racial
conmposition of the schools, further intervention by a district court
shoul d not be necessary.” Id.

Subsequent to the Suprene Court’s decision in Swann, school
di stricts sought approval of desegregation plans consistent with the

Swann requirenents. After a period of judicial supervision, such

istricts sought a declaration of unitary status so that they could
be relieved from court supervision. Unitary status litigation
onsunmed much of the desegregation jurisprudence for the next twenty
ears. Throughout that litigation, the courts struggled with the
istinction between de jure and de facto segregation. This struggle
is illustrated by Chief Justice Burger’s dissent in Wight v. Council
f the Cty of Enmporia, 407 U S. 451, 471 (1972) (Burger, J.
issenting), which was joined by three other Justices. The Chief
ustice, who had aut hored the Court’s unani nous opi ni on appr oxi mately
ne year earlier in Swann, rejected the notion that “racial bal ance
is the normto be sought,” observing that “nere racial inbalance was
[not] the condition requiring a judicial renedy.” |Id. at 473. As
xpl ai ned by the Chief Justice,
Obsession with such mnor statistical differences reflects
the gravely mstaken view that a plan providing nore
consistent racial ratios is sonehow nore unitary than one
which tolerates a | ack of racial balance. Since the goa
is to dismantle dual school systens rather than to
reproduce i n each classrooma m crocosmc reflection of the
raci al proportions of a given geographical area, there is
no basis for saying that a plan providing a uniformraci al

bal ance is nore effective or constitutionally preferred.
School authorities may wi sh to pursue that goal as a matter
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of policy, but we have nmade it plain that it is not
constitutionally mandat ed.

| d. at 474.
6. Current Racial |nbalances — the Keyes Presunption

Appr oxi matel y one year later, in Keyes v. School District No. 1

Denver, Col orado, 413 U. S. 189 (1973), the Court attenpted to expl ain
he di stinction between de jure and de facto segregation. The Court
xpl ained that “the differentiating factor between de jure segregation

and so-called de facto segregation . . . is purpose or intent to

segregate.” 1d. at 208. The Suprene Court then clearly articul ated,

arguably for the first time, the burden of proof in school

esegregation cases. The Court explained that if a school board has

i ntentionally engaged in segregative actions in a neaningful portion
f its system then a presunption is created that any segregation
ithin the systemis the result of that intentional segregation. Id.
The burden then shifts to the school board “to di sprove segregative
intent . . . [or show] that its past segregative acts did not create
Lr contribute to the current segregated condition of the [school
systen].” 1d. at 211.

As nore tinme passed, Courts consistently faced the difficult

il emma of deci di ng whet her present racial inbal ances could be traced
fo a school systenis previous segregative conduct or were due to
sonmet hi ng beyond the school district’s control. The Suprene Court
addressed this issue in Keyes and rejected “any suggestion that
renmoteness in time has any rel evance to the issue of intent.” 1d. at
210. However, the Court did recognize that “at sone point intinme the

rel ati onshi p bet ween past segregative acts and present segregati on may
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beconme so attenuated as to be i ncapabl e of supporting a finding of de
j ure segregation warranting judicial intervention.” ld. at 211
(citing Swann, 402 U. S. at 31-32). But see Dayton Bd. of Educ. v.
Bri nkman, 443 U.S. 526 (1979)(in which a divided court affirned the
| ower court’s tracing of segregation as of the |ate 1970s back to the
ystenm s purposefully dual systemof the 1950s); Col unbus Bd. of Educ.

Peni ck, 443 U.S. 449 (1979) (sane).'® 1t appears that nenbers of
he current Court still do not agree on the effect of the passage of
ime on the determnation as to the present inpact of past de jure
egregation. Conpare Gatz v. Bollinger, __ US _ , 123 S. . 2411,
443 (2003) (G nsburg, J. dissenting) (stating, in the context of
hi gher education, “[bJut we are not far distant from an overtly
iscrimnatory past, and the effects of centuries of |aw sanctioned

i nequal ity remain painfully evident in our communities and school s”),

ith Freeman v. Pitts, 503 US. 467, 506 (1992) (Scalia, J.

¥ln the Colunbus Board of Education case, the Court, using the
presunption of segregative intent, found the school district had failed to
arry its burden of rebutting that presunption. 443 U S. at 467-68. The
i ssent argued that the continued use of this presunption has erected an
i nsur nount abl e burden for school systens to escape fromjudicial oversight.
| d. at 492-508. Suggesting that the Court had now established principles
hat create a litigation ganme that school systens could never win, Justice
Rehnqui st w ot e:

A school systemis only hope of avoiding a judicial receivership
would be a voluntary dismantling of its neighborhood school
program If that is the Court’s intent today, it has indeed
accepted the role of Judge Learned Hand's feared ‘Platonic
Guardians,’” and intellectual integrity--if not the Constitution
or the interests of our bel eaguered urban school systens and
their students of all races—woul d be better served by di scardi ng
the pretextual distinction between de facto and de jure
segregati on. Whether the Court’s result be reached by the
approach of Pilate or Plato, | cannot subscribe to it.

| d. at 524 (Rehnquist, J. dissenting).
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concurring) (“At sone time we nust acknow edge that it has becone
absurd to assunme, w thout any further proof, that violations of the
Constitution dating fromthe days when Lyndon Johnson was President,
or earlier, continue to have an appreciable effect upon current
pperations of schools.”).

The focus of today’s school desegregation jurisprudence, as
evi denced by t he case sub judice, is whether current racial inbal ances
are the result of practices that were declared illegal alnost fifty

years ago. Wth the foregoing background in m nd, the Court answers

his question for the Thomasville City Schools, making the follow ng

i ndings of fact and concl usions of | aw.

1. FINDINGS OF FACT

The Court finds that the District does not presently engage in
raci al discrimnation as prohibited by the Fourteenth Amendnent and

Title VI of the Civil R ghts Act. The Court further finds that any

raci al inbal ances that presently exist within the District are not
raceable in a proximate way to the de jure racially segregated system
hat existed at the time Brown | was decided al nost fifty years ago.
he Court does find that racial inbal ances presently exist within the
District in certain areas. Under Keyes these racial inbal ances are
presuned to be vestiges of the previous de jure segregated system
However, as set forth hereinbelow, the Court finds that the District

arried its burden of proof by rebutting that presunption.
In Section A of the findings of fact, the Court makes fi ndings

regarding the organization of the D strict’s schools and the
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Di strict’s desegregation efforts in the years following Browmn |. 1In

Section B, the Court nmakes specific findings regarding areas of the

Di strict’s operations that the Court finds presently contain racial
i mbal ances. These areas include student population in the District’s
| ementary schools, racial conposition of individual classes within
chools, faculty and staff assignnments, the gifted and special
ducation prograns, and the adm nistration of discipline. Finally,
in Section C, the Court makes specific findings as to whether the
District discrimnates on the basis of race in other areas of its
perations where no present racial inbal ances exist. These areas are
acilities, transportation, and extracurricular activities.

A Organi zation of the District’s Schools and the
District’s Desegregation Efforts

1. De Jure Racially Segregated School s

| At thetime Brown | was decided, the District operated a de jure
racially segregated school system Bet ween 1954 and 1965, the
Di strict continued to operate separate schools for black and white
students. The grades and races served by each school in the D strict

as of 1965 were:

“The Court notes that the “areas” it has evaluated coincide with the

een factors, which are used by courts to analyze whether a school

istrict’s desegregation plan effectively disnantled a district’s previous

e jure racially segregated system The Court finds this analytical

ramewor k hel pful in deternmining whether the District’s past desegregation

fforts were effective and whether the present system is unlawfully
segregated on the basis of race.
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School G ades | Race

Bal f our 1-6 Wiite
Dougl ass El enentary | 1-6 Bl ack
Dunl ap 1-6 Bl ack
East Side 1-6 Wiite
Har per 1-6 Wi te
Jer ger 1-6 Wi te
Dougl ass Hi gh 7-12 Bl ack
Macl ntyre Park 7-12 Wi te

(Stipulation of Facts 93.)
2. The District’s First Desegregation Plan
The District adopted its first desegregation plan in 1965 after

he passage of the Cvil R ghts Act of 1964. See 42 U S.C A § 2000d
t seq.® This first plan was based upon freedom of choice and
purported to allow parents to choose the school that their children
uld attend starting in the fall of 1965. (Test. of WIlliam M
rdon, Tr. vol. IV at 29; Pls.” Ex. 197.) The plan was ineffective

nd failed to desegregate the D strict’s schools. The three
hi storically black schools - Douglass Elenentary School, Dunlap
El ementary School, and Dougl ass H gh School - remained all bl ack.

(Test. of Gordon, Tr. vol. IVat 29-32; Pls.’” Ex. 1187a at 3, 14, 15.)
3. The District’s 1970 Desegregati on Pl an
Bet ween 1965 and 1970, the District had nunerous exchanges with

HEW regarding the District’s conpliance with Title VI. As part of

hese di scussions, the District adopted a desegregation plan in 1970

¥The Civil Rights Act of 1964 authorized w thholding federal funds
lfrom systens that did not conply with the Act, providing increased
i ncentives for school systens to desegregate.
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(“the Desegregation Plan”). (Test. of David Arnour, Tr. vol. X at 15;
Pls.” Ex. 291.) The ternms of the Desegregation Plan were as foll ows:

[B]y Septenber 1970, all of the schools in the Thomasville
City System will be unitized and [] the following re-
organi zati onal steps will have been acconpli shed:

1. Al pupils in the systemin grades 9-12 will attend
the Maclntyre Park Hi gh School .

2. Al pupils inthe systemin grades 7 and 8 will attend
the M ddle School, housed in the Douglas [sic] Elenmentary
and Hi gh School facilities.

3. Al pupils in the systemin grade 6 will attend the
Dunl ap School .

4. Al pupils in the systemin grade 5 will attend the
East Si de School .

5. Al pupils inthe systemin grades 1-4 will attend the
Bal four, Jerger, Scott and Harper School s under a “freedom

of choice” plan. |If the “freedomof choice” plan does not
elimnate the racial identifiability of each of the four
el enentary schools, alternate steps will be taken to give

thi s assur ance.

6. The faculty assignnents in each school will generally
reflect the racial ratio of the faculty in the school
system as a whol e.

(Test. of Arnmour, Tr. vol. X at 16-18; Pls.’” Ex. 291.) HEWfound t hat
Lhe Desegregati on Pl an woul d acconplish the purposes of Title VI and
accepted the plan on July 1, 1970. (Pls.’” Ex. 291.)

After the inplenmentation of the Desegregation Plan, all students
in grades 1-4, regardl ess of race, attended either Bal four, Harper,

Jerger, or Scott El ementary Schools; all fifth grade students attended

East Side; all sixth grade students attended Dunl ap; all seventh and
i ght h grade students attended Dougl ass; and all hi gh school students
att ended Maclntyre ParKk. Thus, beginning with the 1970-71 schoo

year, the District’s facilities were used in the follow ng manner:
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School G ades
Bal f our 1-4
Har per 1-4
Jer ger 1-4
Scott 1-4
East Side 5

Dunl ap 6
Dougl ass 7-8
Macl ntyre Park | 9-12

(Stipulation of Facts Y4.)
4. Changes in 1975 — Opening of Thomasville Hi gh School
Thomasvi |l | e Hi gh School was opened at the begi nning of the 1975-
76 school year. At the sane tine, East Side was cl osed, Dunl ap becane
t he school systemis facility for special education and kindergarten

students, and Maclntyre Park became the school for fifth and sixth

rade students. Beginning with the 1975-76 school year, the
Eﬁstrict's facilities were used in the foll ow ng manner:

School G ades

Dunl ap Speci al Education, K
Bal f our 1-4

Har per 1-4

Jerger 1-4

Scott 1-4

Macl ntyre Park 5-6

Dougl ass 7-8

Thomasville H gh |9-12

(Stipulation of Facts 5.) The District operated in this manner until

1993.
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5. Changes from 1993 to Present — C osure of Balfour,
Dunl ap, and Dougl ass

Bal f our and Dunlap were closed at the end of the 1992-93 school
’year.16 (Stipulation of Facts Y6.) At the sane tine, the use of the
District’s facilities was reorgani zed and, begi nning with the 1993-94

school year, the facilities were used in the follow ng manner:

School G ades
Dougl ass K-5
Har per K-5
Jerger K-5
Scott K-5
Macl ntyre Park 6- 8
Thomasville H gh |9-12

(Stipulation of Facts 7.)
Dougl ass was subsequently cl osed at the end of the 2001-02 school

year. The District currently operates three K-5 el enentary school s

(Har per, Jerger and Scott), one 6-8 mddle school (Maclntyre Park),
ne 9-12 high school (Thomasville Hi gh), a pre-kindergarten program
(formerly Balfour), and an alternative school program (formerly
Dunl ap). (Stipulation of Facts 18.)
B. Current Racial |nbal ances
The Court finds that racial inbalances currently exist incertain
areas of the District’s operations. Specifically, inbalances exist
regarding the student populations in the District’s elenmentary

schools, the conposition of sonme individual classes within the

*Bal f our was | ater reopened to house the District’s pre-kindergarten
program and Dunlap was |ater reopened to house the alternative school
program
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Di strict’s schools, the faculty assigned to the District’s el enmentary

schools, the staff assigned to sone of the District’s schools, the

onposi tion of the student popul ation participatinginthe District’s
Eifted and special education prograns, and the nunber of students
subj ected to disciplinary actions. The Court exam nes each of these

areas to determ ne whether the District has carried its burden of

proof by proving by a preponderance of the evidence that these raci al
i mbal ances are not traceable in a proxinate way to the District’s
previ ous de jure segregated system

1. Racial Identifiability of the District’s Schools
Based Upon Student Popul ation

A review of the student popul ations of the District’s el enentary
school s denonstrates that Harper and Jerger are currently racially
i dentifiable schools.'” The nobst recent racial breakdown of the

Di strict’s elenmentary schools’ student populations is as foll ows:

Per cent age of Bl ack Students

School Year | District'® | Harper | Jerger | Scott Dougl ass
1999- 2000 74. 3 100 39.1 84.1 99. 6
2000-01 75. 2 100 40. 3 88. 6 100.0
2001- 02 76. 0 99. 3 41.7 88.7 100.0
2002- 03 73.6 98.5 39.8 90.0 Cl osed

(Pls.” Ex. 1187a.)

" Racial identifiability” neans that, due to certain factors,
i ncl uding a percentage of one race of students or faculty in a school or
tlass that is disproportionate to the percentage of that race in the system
s a whole, a school is perceived as a “white school” or a “black school .”

®The Di strict percentage includes all students in grades K-12. Wile
not exact, the Court finds this neasurement to provide a reasonable
%pproxination for the racial makeup of students in grades K-5 in the
Di strict.
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A variance of nore than twenty percentage points between the

istrict-w de percentage of bl ack students i nthose grades represented
Ey t he school and the percentage of black students in an individual
school is evidence that a school is racially identifiable. (Test. of
mour, Tr. vol. X at 22-23; Def’s Ex. 456.); see also Adans V.
i nberger, 391 F. Supp. 269, 271 (D.D.C. 1975). Under this standard,

ich the Court finds reasonable, Harper is currently racially

i dentifiable as a black school, and Jerger is identifiable as a white
chool . The Court previously found, albeit reluctantly, that the
District had the burden of proving that these current racial
i mbal ances are not traceable in a proxinate way to the District’s
previ ous de jure segregated system Based on the follow ng, the Court
inds that the District carried its burden.
No one disputes that all of the District’s schools were racially
i dentifiable prior to 1970. However, that began to change in the
arly 1970s. Pursuant to the District’s Desegregation Plan, all high
school students were assigned to one high school, and all mddle
school students were assigned to one mddle school. Meanwhile, al
students in fifth and sixth grade attended the individual schools
esi gnated to house each of these two grades. (Test. of Arnmour, Tr.
EOL X at 21-22; Def’'s. Ex. 459.) Therefore, grades 5-12 were
racially integrated at the school |evel.
Students in grades 1-4 attended one of four elenentary schools
- —Bal f our, Harper, Jerger, or Scott. During the 1970-76 time peri od,

t he percentage of bl ack students in each school’s popul ation, with the
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possi bl e exception of Harper, closely tracked the percentage of bl ack

students in the District as a whol e.

Percent age of Bl ack Students
School Year |(District (1-4) |Balfour |Harper |Jerger |Scott
1970-71 57.4 53. 4 63. 2 60.1 54.9
1971-72 62.4 58. 3 72.1 68. 8 56.1
1972-73 65. 9 57.8 82.5 66. 8 61.1
1973-74 67.8 64.7 83. 2 68. 9 59. 2
1974-75 66. 3 66.1 85.6 66. 8 55.3
1975-76 67.9 73.0 87.3 63.5 56.1

(Pls.” Ex. 164.)

For a period of at |east six consecutive years after the

Desegregati on Pl an was i npl enmented, all of the District’s students in
rades 1-4 attended a school that had a percentage of black students
hat varied no nore than twenty percentage points fromthe district-
i de percentage of black students in those grades. (Test. of Arnour,

Tr. vol. X at 24; Pls.’” Ex. 164; Def’'s. Exs. 546-49).

a. Enrollnment and Denographi ¢ Changes in the District

After the Desegregation Pl an was i npl enented, the nunber of white
students enrolledinthe District declined substantially over a period
f several years. (Test. of Arnmour, Tr. vol. X, at 33-35; Def’s. EX.
ESl). Meanwhi | e, bl ack enroll nent renained fairly stable. (Def’s.

Exs. 550-51; Pls.” Ex. 164). The enrollnment in the District by race
uring the first eight years following the inplenentation of the

Desegregation Plan was as foll ows:
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School Year |Wite |Black | Total | % Bl ack
1970-71 2274 | 2438 |4712 |51.74%
1971-72 2018 | 2554 |4572 |55.86%
1972-73 1888 2598 |[4486 |[57.91%
1973-74 1614 |2604 |4218 |[61.74%
1974-75 1492 | 2595 |4087 |[63.49%
1975-76 1468 2499 |3967 |[62.99%
1976-77 1459 | 2487 |3946 |[63.03%
1977-78 1311 | 2520 |3831 |[65.78%

(Pls.” Ex. 164.)
In addition to changes in school enrollnment, the Gty of

Thomasville also experienced popul ation shifts after t he

i npl enentation of the Desegregation Plan. In 1970, the black
population in the Cty was concentrated primarily in the Cty's
sout hwestern sector. (Test. of Armour, Tr. vol. X at 36; Def’s. Ex.
553.) Since that tine, the distribution of the black population
t hr oughout Thomasvill e has changed.

For exanple, in 1970, Harper El enmentary School was surrounded by
sonme predominantly white communities. (Test. of Armour, Tr. vol. X
at 37.) As the nei ghborhoods around Har per becane i ncreasi ngly bl ack,

so di d Harper’s student popul ation.'® Because of changes in the bl ack

popul ation of the District and the Gty of Thomasville, denographics
vertook the Desegregation Plan and Harper’s enrollnment becane
i ncreasingly black. (Test. of Armour, Tr. vol. X at 41-42). 1In fact,

Har per’ s variance fromthe district-w de percentage of black students

"By 1980 the area around Harper had beconme al nost entirely bl ack and
by 1990 there were few, if any, white students left in the area. (Test. of
roour, Tr. vol. X at 38-40; Def’s. Exs. 554-55.)

29




went from approximately 6% in 1970 to al nost 20%in 1975, while the

ther el enmentary schools’ black enroll nment during that period varied
no nore than 11% from the district-wide black enrollnent for the
| ementary grades. The grow ng variance at Harper caused HEWconcern.

b. HEWs Intervention Regarding D sproportion
at Harper Elenentary School

On May 13, 1975, HEW addressed a letter to the District’s
Superi ntendent advising that a United States District Court, in the
case of Adans v. Winberger, 391 F. Supp. 269 (D.D.C. 1975), had
ordered HEWt o put school districts on notice “to rebut or explainthe
substantial racial disproportion in one or nore of the district’s

school s.” (Def’s. Ex. 456.) In its letter to the District, HEW
stated: “The court defined a racially disproporti onate school as one
i n which a ‘20 percent di sproportion exists between the percentage of

| ocal minority pupils in the schools and the percentage in the entire
school district.”” (Def’s. Ex. 456.)

This letter pronpted several exchanges between the District and

HEW (Def’s. Exs. 456, 458, 459, 461, 464, 466, and 467.) In
response to HEWs inquiry, the D strict provided HEW with the
ol l owi ng expl anation of its student assignnment procedure:

Assi gnnents are based upon freedomof choice, nodified only
to the extent hereinafter stated. Freedom of choice forns

are issued to all pupils each year. |[If a school reaches
its capacity, priority is given to the child nearest the
school. If a parent or student fails to return the form

the student is assigned by school officials to the school
nearest the student’s home which has not been filled to
capacity. In order to maximze a biracial conplexion in
t he Harper School, freedom of choice is nodified in two
respects: (a) Wiites residing in the Harper area have been
required to attend Harper notw thstanding their selection
of anot her school under freedom of choice[;] (b) Priority
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has been given to whites desiring to attend Harper as
agai nst bl acks residing closer to the school.

(Def’'s. Ex. 467.)
After receiving this explanation along with other information,
HEW “det ermi ned that no further student desegregation is required of
[the District] at this tinme.” (Pls.” Ex. 350 at 2.) On Novenber 17,
1975, HEWfound the District “in conpliance with Title VI of the G vil
Ri ghts Act of 1964 relative to assignnment of students . . . to
school s.” (Pl's.” Ex. 350.)?° However, HEW also noted that the
situation at Harper warranted nonitoring. (Pls.’” Ex. 350.)
c. Increasing Racial |nbalances After 1977
Beginning in 1977, racial inbalances inthe District’s elenentary

school s gradually began to increase. No fornmal plan was adopted by

he District during the period between 1977 and 1995 to address these
raci al inbalances. In 1994, the District did create a task force to
address these concerns and mneke recommendations regarding the

assi gnment of students to elenentary schools. (Test. of Sabrina

Boyki ns- Everett, Tr. vol. X at 234). The task force consisted of an
gual nunber of black and white nmenbers. (Test. of Sabrina Boykins-
Everett, Tr. vol. X at 234). After several neetings, the group
reached a consensus in 1995 and nade its recommendati on regardi ng the
process for assigning students to elenentary schools. (Test. of

Boyki ns- Everett, Tr. vol. X at 234-35; Pls.’” Ex. 600.)

2P| ai ntiffs’ desegregati on expert, WlliamM Gordon, agreed that the
District was in conpliance with Title VI relative to the assignnment of
students as of Novenber 17, 1975. (Test. of Gordon, Tr. vol. IV at 110.)
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Wth only a fewnodifications, the process for assigning students

o el enentary schools reconmended by the task force in 1995 has been
used by the District since that tine. (Test. of Boykins-Everett, Tr.
ol. X at 219, 227.) |If space allows, a student is now assigned at
he ki ndergarten | evel in accordance with the stated preference of the
student’s parents. (Test. of Boykins-Everett, Tr. vol. X at 221-24.)
| f space does not allow the preferences of all parents to be

accommodat ed, students are initially assigned to elenentary schools

in accordance with the following priority system (1) special
ducation consi derations; (2) placenent with siblings; (3) residents
f the City of Thomasville; (4) proximty anong residents of the City
f Thomasville; (5) non-residents of the Cty of Thomasville; and
(6) proximty of non-residents of the City of Thomasville. (Test. of
Boyki ns- Everett, Tr. vol. X at 225-29.) After students are assi gned
o a school, they remain at that school for the remainder of their
| ementary school careers unless their parents request a transfer.
(Test. of Boykins-Everett, Tr. vol. X at 230-31). |If such a request
is made, and if space allows, a priority systemclosely mrroring the
system fol |l owed for assigning kindergarten students is used. (Test.
f Boykins-Everett, Tr. vol. X at 231-32.) Exceptions for critical
ﬁedical needs and other hardships are nade both for initial
assignnents to elenentary schools and for transfers. (Test. of
Boyki ns- Everett, Tr. vol. X at 237.)
d. Causes of Current Racial |nbal ances
As described above, the current student populations of the

Di strict’s el enentary schools do not track the student population in
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the District. Harper and Jerger are clearly racially identifiable

school s. Based upon the evidence presented at trial, the Court finds

hat the racial conposition of the District’s elenmentary schools is
urrently “inbal anced” because of changes in the racial nakeup of the
City of Thomasville, shifting housing patterns, and changes in the
nroll ment of the District’s schools caused by declining white
nrol | ment as conpared to black enrollnment. The Court finds that the
urrent racial inbal ances of the District’s el enentary school s are not
ue to any intentional discrimnation on the part of the District and
are not vestiges of the District’s previous de jure racially
segregat ed system
2. Raci al I nbal ances in Casses within Schools

Plaintiffs also contend that individual classes within the

Di strict’s schools are segregated on the basis of race. |n support
f this contention, Plaintiffs presented evidence at trial that nany
f the | ess academ cally advanced classes in the District’s schools
re predom nantly black while nost of the nore academ cally advanced
| asses are predom nantly white. The Court finds that Plaintiffs

presented sufficient evidence of racial inbalances in certain classes
orequirethe District to rebut the presunption that those i nbal ances

are traceable to the District’s previous de jure segregated system

The Court finds that the District has carried its burden.

The Court finds that the current racial inbalances in individual

| asses are aresult of the District’s educational policy of “ability
roupi ng” or “tracking.” The District attenpts to group students

based wupon their perceived ability starting in kindergarten.
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[bgrettably, a di sproportionate nunber of |ow incone children (nost
f whom happen to be black) are placed in the |ower ability groups.

The Court finds that these placenents are not being nmade due to the

race of the student. Many of these |ow incone students are sinply
per cei ved as not bei ng prepared when they first arrive at school. Due
o their inpoverished environnent, they do not receive the background
nd support that is often so critical for being ready to learn.?
ragically, it appears that for many of these children, the “die is

ast” as early as kindergarten. These children do not appear to be
reevaluated (and thus potentially “re-tracked”) during their
progression through the system The inevitable result therefore is

hat they remain on the “lower ability” track for the duration of

hei r educational careers, absent parental intervention. ??

2The Court nmkes no finding as to whether sone placenments may be
ffected by the subtle raci smof | ow expectations. However, the Court does

Eind that intentional racial discrinmnation is not the reason for placenent
eci si ons.

22Tracki ng, although considered a sound established educational
practice by many, is controversial anmong educators and certainly beyond the
real m of expertise of the judicial branch. As observed by one court,

Tracking is a controversial education policy, although just
groupi ng students by age, sonmething no one questions, is a form
of “tracking.” Lawers and judges are not conpetent to resolve
the controversy. The conceit that they are belongs to the nyth
of the legal profession s omiconpetence that was expl oded | ong
ago. To abolish trackingis to say to bright kids, whether white
or black, that they have to go at a slower pace than they' re
capable of; it is to say to the parents of the brighter kids that
their children don't really belong in the public school system
and it is to say to the slower kids, of whatever race, that they
may have difficulty keeping up, because the brighter kids may
force the pace of the class.

Peopl e Who Care v. Rockford Bd. of Educ., 111 F.3d 528, 536 (7'" Cir. 1997)
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At the mddle school level, students are assigned to classes

based upon the performance |evel recomrendations of their teachers

romthe preceding year, as well as test scores, and when reasonably
accommodat ed, parent requests. (Test. of Cheryl Hay, Tr. vol. Xl at
50, 53-56, 60, 63.) Students entering mddle school are first
assigned to teans that consist of students fromall the elenentary

schools with each team being bal anced as closely as possible with

regard to race, gender, and performance levels. (Test. of Hay, Tr.
ol. XI at 53-59.) However, after the teans are fornmed, students are
ssigned to cl asses based upon performance | evel. Therefore, students
eneral ly attend cl asses with students of conparabl e academ c ability.
(Test. of Hay, Tr. vol. Xl at 53-59.)

I n high school, students choose their courses withinthe limts
i nposed by the District’s tracking system Parents and teachers al so
ffer input into what classes students should take. (Test. of Bobby
Smith, Tr. wvol. Xl at 104-07.) Unfortunately, if a child is
‘tracked” in a lower level in elenmentary school and does not have an
active and engaged parent, the District’s system perpetuates that
student’ s original track, so that they tend to be tracked in the | ower
| evel in mddle school, and thus are not prepared for higher |evel
Lourses in the high school

When the racial makeup of a community correlates directly with
poverty and when poverty correl ates with percei ved academ c readi ness,

as it does in Thomasville, this “ability tracking” inevitably |eads
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o ability groups that are racially inbal anced.?® Although the Court
inds that the District’s tracking system has had the effect of
reating racially inbalanced classes within the District’s school s,
he Court finds that it was not the intention of the tracking system
0 segregate students based upon race. Moreover, the Court finds that
he Di strict does not mani pulate the ability tracking systemin order
o track students based upon their race.
3. The District’s Faculty
The racial breakdown of faculty in the District’s elenmentary

school s for the nost recent four school years is as foll ows:

Per cent age of Bl ack Faculty

School Year | District Har per | Jerger Scot t
1999- 2000 36.0 68. 0 9.7 24. 2
2000-01 32. 4 65. 2 10. 8 18. 2
2001- 02 29.7 76. 2 8.6 8.3
2002- 03 26.0 58. 8 8.8 11.1

tPls.' Ex. 164.) The Court finds that the District’s faculty is

urrently racially inbal anced.? This racial inbalance, however, is

ZEvi dence presented at trial denmonstrates that the greater the
per cent age of bl ack students in an el ementary school the | ower that school’s
tudents score on standardi zed tests conpared to those schools with a | ower
per cent age of black students. (Pl's.” Exs. 532, 566, 704, 819, 885, 960.)
ince standardized tests are a significant ability grouping tool, they
ontribute to the racial inbalances existing in many individual classes.

2*The Court finds that the appropriate standard to be applied in
et erm ni ng whet her a school isracially identifiable based uponits faculty
Es whet her the percentage of bl ack faculty nenbers at the school varies from
he district-w de percentage of black faculty nenbers for the grade |evels
served by the school by plus or mnus fifteen percentage points. (Test. of
Armour, Tr. vol. X at 52-53.)
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not traceable in a proximate way to the District’s previous de jure
segregat ed system

In fact, the District made remarkable progress in conpletely

esegregating its faculty followng the inplenmentation of the 1970
Desegregati on Pl an. For grades 5-12, only one school served each
rade under the Desegregation Plan. Therefore, all students in these
rades were taught by the sane faculty. (Test. of Arnmour, Tr. vol.
at 21-22.) As previously noted, all students in grades 1-4 attended
ne of four elenentary schools under the Desegregation Pl an. The
ol lowing chart shows the percentage of black elenentary faculty
menbers inthe District for the years indicated with the correspondi ng

per centage of black faculty in each of the elenmentary school s:

Percent age of Bl ack Faculty

School District Bal f our [ Scott |Jerger |Harper
Year

1970-71 44, 2 42.9 43.5 31.3 45.5
1971-72 43. 4 46. 2 36.4 37.5 45.5
1972-73 47. 3 46. 2 42.1 40.0 54.5
1973-74 43. 2 42.9 36. 8 35.3 41.7
1974-75 45.7 42.9 36. 8 41. 2 54.5
1975-76 41.1 40.0 40. 0 41. 2 45.5
1978-79 41.1 35.7 42.9 37.5 38.5
1979- 80 43. 3 38.5 40. 9 35.3 46. 2
1980- 81 39.3 36. 4 39.1 35.3 42.9
1982- 83 36. 2 30. 8 43.5 35.3 35.7

(Pls.” Ex. 164.)
This chart denonstrates that for a period of ten consecutive

school years after the Desegregation Plan was inplenented, all of the
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District’s students in grades 1-4 attended a school that had a
per cent age of black faculty nenbers that varied no nore than fifteen
percentage points from the district-wide percentage of black
|l ementary faculty nenbers for the grade levels served by these
schools. (Test. of Arnmour, Tr. vol. X at 51-56; Def’s. Exs. 552a,

552b, 552c, 552d; Pls.” Ex. 164.)
The Court finds that the District’s Desegregation Plan

ffectively desegregated the District’s faculty.? The Court further
inds that the District’s faculty assignment systemfrom 1983 to the
present has not been adm nistered in a racially discrimnatory nmanner
and that the systemis presently adm nistered without regard to race.
Under the current system teachers are assigned to teach at a
particul ar el ementary school after being interviewed and recommended
by the principal of that school. (Test. of Gordon, Tr. vol. IV at
283-84.) There are no significant differences between the education
| evel s and experience of the faculties of the District’s elenmentary

schools. (Test. of Calvin Brown, Tr. vol. XIl at 150-53.) Based on

he foregoing, the Court finds that any racial inbalances that
presently exist regarding the District’s faculty are not traceable to

he de jure segregated systemor to current racial discrimnation.

2On Novenber 17, 1975, HEW found the District “in conpliance with
Title VI of the Gvil Rights Act of 1964 relative to assignment of . . .
aculty to schools.” (Pls.” Ex. 350 at 2.) Plaintiffs' expert, WlliamM
rdon, testifiedthat he agreed that, as of Novenber 17, 1975, the District
s in conpliance with Title VI of the Civil Rights Act of 1964 regarding
aculty assignnment. (Test. of Gordon, Tr. vol. IV at 110.)
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4. Staff: Principals and Assistant Principals

The Court is reluctant to make any findings regardi ng current

racial inbalances in the District’'s staff because of the limted
vi dence presented on this issue at trial. The racial breakdown for
princi pals and assistant principals for the nost recent school year

avai |l abl e, 1994-95, is as foll ows:

School Principal/Asst. Principa
Jerger (K-5) W
Har per (K-5) W
Scott (K-5) W
Macl ntyre Park B/ W
Thomasvi |l |l e Hi gh W BW

(Pls.” Ex. 164.) The Court finds that any mninmal inbal ance that
presently exists is not traceable in a proximte way to the de jure
segregation that existed in the District prior to the inplenmentation
pof its Desegregation Plan.

At the tinme the Desegregation Plan was inplenented, there were

pnly two black principals in the District, both of whomworked at the

| ementary school |evel. (Pl's.” Ex. 164.) Pursuant to the
Desegregati on Plan, one of the black principals was assigned to the
istrict-wi de grade 5 school, East Side, while the other was assi gned
o the district-wi de grade 6 school, Dunlap. (Pls.” Ex. 164.) These
assi gnments assured that all students woul d attend at | east one school
ith a white principal (grades 1 to 4) and two schools with black
Kiincipals (grades 5 and 6). (Pl's.” Ex. 164.) Principals were

assi gned at the m ddl e and hi gh school |evels such that all secondary

students attended schools with both black and white principals and
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bl ack and white assistant principals. (Pl's.” Ex. 164.) The
Desegregation Plan effectively desegregated the District’s staff, and
after its inplementation, no school in the District was racially
i dentifiable based upon its staff. The Court finds that, if the
Lurrent br eakdown of staff is deened i nbal anced, that inbal ance i s not
a vestige of the de jure segregated system

5. Curricul umand Assignnment of Students to C asses

Plaintiffs also contend that the District discrimnates on the

basis of race in its assignment of students to various classes within
Lrades and that this class assignnent system results in different
curriculumbeing used inthe different racially identifiable classes.
The Court has previously addressed the District’s class assignnment
system and found that sone classes are racially inbalanced due to

‘ability tracking,” not racial discrimnation.?® The Court further

notes that the District uses the State of Georgia Quality Core
Curriculum (“QCC’) in all of its schools. (Test. of James Cable, Tr.
ol. XI at 217.) Therefore, to the extent that different curricul um
i s used dependi ng upon the ability | evel of the class, the Court finds
hat no racial discrimnation exists.
6. The G fted Program

The District operates a G fted Programfor students who neet the
riteria for adm ssion established by the Georgia Departnent of
"I:Education.27 (Test. of Susan Haggerty, Tr. vol. XIl at 55; Def’s. Ex.

26See supra Part I1.B.2.

2’Under Georgia Departnment of Education regul ations, a student neets
he initial eligibility requirenents for the Gfted Programif he or she
i ther:
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P51.) Plaintiffs suggest that blacks are under-represented in the

District’s Gfted Program A statistical analysis of the students
participating in the program arguably reveals a disproportionate
nunber of whites in the Gfted Program conpared to their overall
representation in the school population. (Test. of Haggerty, Tr. vol.
XI'l at 86-92; Pls.’” Ex. 1064-69; Def’'s. Exs. 257-63.) However, the
Court finds that no student has been admtted to the District’s Gfted

Program wi t hout satisfying the criteria established by the Georgia
Depart ment of Education. (Test. of Haggerty, Tr. vol. X I at 62.)
Furthernore, the Court finds that no student who has satisfied the
orgi a Departnent of Education’ s criteria for the G fted Programhas
been denied the opportunity to participate. (Test. of Haggerty, Tr.
ol. XIl at 62-63.) Al decisions nade with respect to adm ssi on have
been in accordance with the controlling Georgia Departnent of
Education’s regul ations. (Test. of Haggerty, Tr. vol. XII at 55-63.)
Finally, the Court finds that no student has ever been denied an
pportunity to participate in the Gfted Program because of race

(Test. of Haggerty, Tr. vol. XI at 63.)

| f a student does not neet the state eligibility requirenents for

the Gfted Program the District does not receive funding fromthe

(a) score[s] at the 99'" percentile (for grades K-2) or the 96'"
percentile (for grades 3-12) on the conposite or full scal e score
of a standardi zed test of nental ability and nmeet[s] one of the
achievenent «criteria [described in the regulations], or
(b) qualif[ies] through a nultiple-criteria assessnment process
by neeting the criteriain any three of the follow ng four areas:
mental ability (intelligence), achievenent, creativity and
not i vation.

Eﬁ. Dep’'t of Educ. Reg. 160-4-2-.38., included in the record as Def’'s. EXx.
51
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State of Georgia for the tine such a student is in gifted cl asses.

(Test. of Cable, Tr. vol. Xl at 238.) Even so, the District allows
ertain students to attend gifted classes upon the recommendati on of
heir teachers. (Test. of Cable, Tr. vol. X at 238-39). The
vi dence showed that nost of the students who attend gifted cl asses
i thout nmeeting the criteria of the Georgia Departnment of Education
re black. (Test. of Cable, Tr. vol. XI at 239-40.)

The Court finds that the District does not discrimnate on the
basis of race with respect to its Gfted Program Mor eover, no
urrent racial inbalance with respect to the Gfted Program is
raceable, in a proximte way, to the de jure segregation that once
xisted in the District.

7. Speci al Educati on

Plaintiffs also contend that the District discrimnates on the
basis of race in the operation of its Special Education Program The
Court finds to the contrary. Plaintiffs presented evidence that
ar guably showed a disproportionate nunber of black students are
i ncluded in the Special Education Program (Pl's.” Exs. 1064-68.)
However, the Court finds that these racial inbalances are not
attributable to racial discrimnation and are not vestiges of the
previ ous de jure system

The Court notes that the District is governed by a nyriad of
state and federal regulations related to the admnistration of its
Speci al Education Program Due process protections exist throughout
he process. Based on the evidence presented at trial, the Court

inds that the District reasonably conplies with these regul ati ons.
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Eligibility for the District’s Special Education Program is

eterm ned by rules and regul ations i ssued by the CGeorgi a Depart nent
f Education (Test. of Haggerty, Tr. vol. X I at 66-67;, Def’s. EX.
50.) as well as by the procedures outlined in the Individuals with
Di sabilities Education Act (“IDEA’). 20 U.S.C. A 88 1400-87. The
Court finds that the District attenpts to follow both state and
ederal law when nmaking initial special education eligibility
eci si ons.

The Court also notes that parents have certain rights wth
respect to their child s placenment and continued participation in the

Speci al Education Program (Test. of Haggerty, Tr. vol. Xl at 72.)

It is the practice of the District to notify parents of their rights
in witing when nmaking eligibility determ nations. (Test. of
Haggerty, Tr. vol. Xl at 72-73.) Parents can contest any eligibility
ecision that is made with respect to their child. (Test. of
Haggerty, Tr. vol. Xl at 73.) However, it appears based upon the
vidence presented at trial that no parent in the District has
ontested any eligibility decision nade with respect to his or her
hild. (Test. of Haggerty, Tr. vol. Xl at 74.) It is undisputed
hat a student cannot be placed in special education w thout consent
f the child s parents. (Test. of Haggerty, Tr. vol. Xl at 75.)

As with eligibility, parents have the right to contest the
speci al education services that are offered to their child by the
District. Specifically, parents can request a hearing with respect

o the propriety of these services. (Test. of Haggerty, Tr. vol. Xl

at 75-76.) No parent has contested the special education services
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hat have been provided to a student by the District. (Test. of
Haggerty, Tr. vol. XIl at 76.) The Court al so observes that a student
is not required to remain in special education indefinitely. (Test.
f Haggerty, Tr. vol. XII at 76.) Parental consent is required for
a child to continue in the Special Education Program (Test. of
Haggerty, Tr. vol. XIl at 78.)

The evidence at trial also denonstrated that the District, in

accordance with state and federal | aw, re-evaluates children at | east

very three years to determ ne continued eligibility for the Speci al

Educati on Program (Test. of Haggerty, Tr. vol. Xl at 78.) Re-
val uations are done nore frequently if requested by the parents.
(Test. of Haggerty, Tr. vol. X at 78-79.) Parents have the sane
rights to contest decisions nade by the District with respect to re-
val uations that they have with respect to all other special education
matters. (Test. of Haggerty, Tr. vol. Xl at 79.)

The Court finds no evidence in the record to suggest that any
tudent has been placed in special education in the District unless
he requi renents i nposed by state and federal | aw have been sati sfi ed.
(Test. of Haggerty, Tr. vol. XlII at 80.) Furthernore, the Court finds
hat race has not been a factor in any decision nade by the District
regardi ng placenment of children in the Special Education Program
(Test. of Haggerty, Tr. vol. XII at 80.) Finally, the Court finds
hat any current racial inbalance in the District with respect to
speci al education is not traceable, in a proximte way, to the de jure

segregation that once existed in the District.
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8. Di sci pline
Plaintiffs also contend that the District engages in racia
di scrimnation regarding the admnistration of discipline to its
st udent s. Assuming but not deciding that a statistically greater
per cent age of black students have been subjected to disciplinary

action when conpared to white students, the Court finds that the

Di strict does not treat bl ack students differently fromwhite students
Lﬁth respect to discipline. (Test. of Gene Christie, Tr. vol. Xl at
173-75; Test. of Bobby Smith, Tr. vol. XIl at 108.) Specifically, the
Court finds, based upon the evidence presented at trial, no incident
i n which a black student received a harsher punishment than a white
student for the sane or simlar msconduct. (Test. of Smth, Tr. vol.

XI'l at 108.) Furthernore, the Court finds that the District does not

reat bl ack students differently fromwhite students with respect to
referrals for discipline. (Test. of Christie, Tr. vol. Xl at 173.)
No evi dence was presented at trial by Plaintiffs to refute Defendant’s
vi dence that no bl ack student has received a referral for puni shnment
ere a white student did not under the sanme or simlar circunstances.
(Test. of Christie, Tr. vol. Xl at 173-74.)
The Court finds that race has not been a factor in any decision
made by the District with respect to discipline. Mor eover, any
urrent racial inbalance in the District with respect to discipline
is not traceable, in a proximate way, to the District’s de jure

segregat ed system

45




C. Areas of Alleged Discrimnation Were No Current
Raci al | nbal ances Are Found

| In contrast to the areas discussed in the previous section, the
Court finds no present racial inbalances in the areas of facilities,
Lransportation, and extracurricular activities. Neverthel ess, for the
sake of conpleteness, the Court evaluates these areas to determ ne

ether the District has engaged in purposeful racial discrimnation
r: any of them

1. The District’s Facilities

The Court finds that no racial inbal ances favoring white students
exist as to the District’s facilities. Since all mddle and high

school students attend the same schools regardless of their race,

here can certainly be no legitimate clai mthat any inbal ance exists
regarding these facilities. Regarding the elenmentary schools, the
Court finds it persuasive, albeit not dispositive, that all of the
District’s elenentary schools are accredited by the Southern

soci ation of Colleges and Schools (“SACS’). (Test. of Cable, Tr.
Ci|. Xl at 216-17.) |In order to receive SACS accreditation, a school
must neet standards established by SACS, including several relating
Lo t he school’s physical facilities. (Test. of Cable, Tr. vol. Xl at
216.) The three elenentary schools inthe District currently neet al

SACS standards.?® (Test. of Cable, Tr. vol. XI at 216-17.)

2Pl ai ntiffs’ own desegregati on expert testified that, with respect to

he three el enentary schools in the District, the physical plants of Harper

nd Scott, the schools that have majority black student popul ations, are

uperior to that of Jerger, the school that has a majority white popul ation.
(Test. of Gordon, Tr. vol. IV at 268-69.)
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The Court also finds that Harper and Scott, which are majority

bl ack, do not have fewer resources (such as conputers, televisions,
Lideo cassette recorders, and reading materials avail able to students
intheir nmedia centers) than Jerger. (Test. of Cable, Tr. Vol. Xl at
190-93; Def’s. Ex. 863.)

The Court further finds that the District, in its funding for

acilities, does not discrimnate on the basis of race. The District
recei ves a percentage of its funds fromthe State of Georgia. (Test.
f Cable, Tr. vol. Xl at 195; Def’'s. Ex. 859.) The anopunt of state
unds received for a particular school is determ ned by the nunber of
students attending the school. (Test. of Cable, Tr. vol. Xl at 199.)
The District supplenents state funds with local funds and receives
addi ti onal funding fromvarious grants. (Test. of Cable, Tr. vol. Xl
at 202-03.) Race plays no factor in the receipt or use of this
f undi ng.
The Di strict al so receives suppl enental federal funds t hrough t he
Title | program This programprovides federal funds for assistance
mith students who are performng at |ower |levels. (Test. of Cable,
Tr. vol. Xl at 208.) Funds fromthe Title | programare not avail abl e
for all schools. Specifically, Jerger, the District’s majority white
school, does not receive such funding. (Test. of Cable, Tr. vol. Xl
at 209.) Including Title | funds, the operating budgets for the
| ementary school s at Harper and Scott are substantially greater than
fhose for Jerger. (Test. of Cable, Tr. vol. X at 211-13.) Wthout
Title I funds, the anobunt spent per pupil at all three schools would

be roughly equivalent. (Test. of Cable, Tr. vol. Xl at 213.)

a7




In summary, the Court finds that the District does not

iscrimnate on the basis of race with regard to the funding or use
Ef its facilities.

2. Transportation
| ndependent school systenms in Ceorgia are not required to
transport regul ar education students. (Test. of Cable, Tr. vol. Xl
at 235-36.) Prior to the 2002-03 school year, the District had only
a |imted transportation system which was used to transport speci al

education students and students participating in athletic events,

xtracurricular activities, and field trips. (Test. of Cable, Tr.

ol. XI at 236.) At the beginning of the 2002-03 school year, the
District initiated a very limted route for the transportation of
Har per students who had previously been assigned to Dougl ass before
it closed. (Test. of Cable, Tr. vol. Xl at 236.) Douglass had a
st udent popul ati on whi ch was one hundred percent bl ack, as discussed
above. Therefore, the Court finds that the students transported to
Har per under the District’s new programwere predom nantly bl ack.

Since no white students receive transportation services fromthe

Di strict and some bl ack students do, the Court finds the District does
not di scrimnate agai nst bl acks on the basis of race with respect to
ransportation. The Court further finds that no undue burden is
pl aced on bl ack students with regard to the di stance they nust travel
o0 school under the District’s current student assignnent plan.
3. Extracurricular Activities
Al'l District extracurricular activities are available to all of

the District’s students without regard to race. (Test. of Cable, Tr.
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vol. Xl at 184-85; Test. of Bobby Smth, Tr. vol. XIl, at 99-104.)

The Court finds no present racial inbalances in the District’s
extracurricul ar prograns. Even if the Court accepted Plaintiffs
argunment that inbalances presently exist, it is clear that the

Di strict carried its burden of establishing that any such i nbal ances

are not traceable in a proximate way to the District’s previous de

Lure system nor are they the result of presently practiced racial
i scrimnation.
I11. CONCLUSI ONS OF LAW

Plaintiffs’ clains are brought pursuant to 42 U.S.C. A 8§ 1983 and
Title VI of the Civil R ghts Act of 1964. Under § 1983, Plaintiffs

must prove a constitutional violation caused by a policy or custom of
Def endant. Mbonell v. Dep’t of Soc. Servs., 436 U. S. 658, 694 (1978).
In this case, Plaintiffs contend that Defendant has nmintained a
racially segregated school systemin violation of their Fourteenth

ndment rights to equal protection. To establish such a
E:istitutional vi ol ation, the evidence nust be sufficient to support

a finding that Defendant has engaged in intentional discrimnation

based upon race. See, e.g., Washington v. Davis, 426 U.S. 229, 238-42
(1976); Keyes, 413 U.S. at 205. |If its actions are found to violate
Plaintiffs rights to equal protection, Defendant will also be liable
under Title VI. See Gratz v. Bollinger, __ US _ , 123 S. C. 2411,
2430 n. 23 (2003) (“[DJiscrimnationthat violates the Equal Protection
Cl ause of the Fourteenth Anendnent conmitted by an institution that

accepts federal funds also constitutes a violation of Title VI.”").
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Therefore, the Court’s first inquiry i s whet her Defendant operates an

i ntentionally segregated school system based upon race or has
Lthermﬂse engaged in purposeful racial discrimnation.

Wen a school district has previously operated a de jure
segregated system a district court nust first determ ne whether any

vestiges of the previous de jure systemstill exist before turning to

et her the school district presently engages inracial discrimnation

unrelated to the previous de jure segregated system As part of its
nalysis in the case sub judice, the Court has considered the G een
actors as well as certain ancillary factors.?® The Court has found
it hel pful for analytical purposes to exam ne these areas based upon
et her racial inbal ances presently exist with regard to the specific
rea.

For those areas in which the Court has found current racia
i mbal ances, there is a presunption that those racial inbalances are
estiges of the District’s previous de jure segregated system and
Def endant bears the burden of rebutting that presunption by proving
by a preponderance of the evidence that the racial inbalances are not
raceable in a proxinate way to the previous de jure segregated

system Keyes, 413 U.S. at 218; N A A C.P., Jacksonville Branch v.

2As previously indicated, the areas exanmined by the Court in its
indings of fact (student assignnments, facilities, faculty and staff
ssignnents, transportation, and extracurricular activities) coincide with
hose outlined by the Supreme Court in Green v. County School Board, 391
U.S. at 435, as factors to be used by courts when determ ning whether a
chool system has effectively elimnated the vestiges of its previous de
j ure segregated system See also N. A A C. P., Jacksonville Branch, 273 F. 3d
t 966. In addition to the Geen factors, the Court evaluated the
Di strict’s curriculumand class assignnents, gifted and special education
programns, and discipline system
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Duval County School, 273 F.3d 960, 966-67 (11'" Cir. 2001), reh’'g en
banc denied 31 Fed. Appx. 943, 2002 W. 338731 (11'" Cir. 2002) (thl

pin.). |If these inbal ances are not traceable to the previous de jure
egregated system then the Court nust determ ne whether they are the
result of current, intentional racial discrimnation. Simlarly, for
hose areas i n which the Court has found no present racial inbal ances,
he Court nust ascertain whether the District presently engages in
pur poseful racial discrimnation in violation of the Fourteenth

ndment and Title VI.
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A. Areas in Wich Racial |nbalances Currently Exist?3°

The Court previously found that racial inbal ances arguably exi st
at present as to: (1) the racial conposition of the District’s
el ementary schools; (2) the racial conposition of the elenentary

schools’ faculty and staff; (3) the racial conposition of sone

i ndi vi dual classes; (4) the Gfted Program (5) the Special Education
Program and (6) the adm ni stration of discipline. However, the Court
al so found that the District carried its burden of proving that the
raci al i nbal ances in these areas were not traceabl e in a proxi mate way
o its previous de jure segregated system The Court al so found t hat
urrent purposeful discrimnation did not proximtely cause these

i mbal ances. Therefore, since these i nbal ances are not vestiges of the

%Def endant seeks to have this Court declare that the District was
‘uni tary” as of 1975 when t he federal government concluded that it no | onger
perated a dual school system Under this argunment, a finding that the
Di strict was unitary as of 1975 would sever any tie between the current
systemand its de jure segregated past, thus relieving the Court of making
ny deterninations as to whether any inbalances occurring after 1975 are
raceable in a proximate way to the previous de jure system Plaintiffs
respond that “unitary status” has a precise |legal definition under schoo
esegregation jurisprudence and can only be declared after a | egal finding,
presumably by a court, that a system was, in fact, a de jure segregated
ystem Since Defendant has never been found by a court to have operated
de jure segregated school system Plaintiffs maintainthat it is premature
o award it “unitary status,” neaning it has achieved all of the
esegregation objectives set forth in a court’s renedial desegregation
rder. To avoid confusing term nology, the Court has refrained from using
he terms “unitary” or “unitary status” in describing its findings and
onclusions in this case. Moreover, for purposes of this Order, the Court
oes not accept Defendant’s argunment that the Court must ignore any raci al
i mbal ances occurring after 1975 in determ ning whether they are traceabl e
o the previous de jure segregated system The Court does, however, find
he degree to which the D strict desegregated its system upon the
i mpl enentation of its Desegregation Plan in 1970 to be relevant in the
urt’s determination as to whether the District has carried its burden of
provi ng that any current racial inbalances are not traceable in a proxi mate
y to the de jure segregated systemthat existed prior to the District’s
i npl ement ati on of that plan.
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previ ous de jure segregated system and are not the proxinate result
Lf presently practiced racial discrimnation, they do not support a
cl ai munder either the Fourteenth Amendnent or Title VI.

B. Areas in Wich No Racial Inbalances Currently Exist

The Court found no present racial inbalances in the follow ng

ar eas: (1) facilities; (2) extracurricular activities; and

(3) transportation. Since one could conceivably engage in racia
iscrimnation in these areas and yet not create racial inbal ances,
he Court analyzed whether the District engaged in racia
iscrimnationinthese areas notw t hstandi ng the Court’s finding that

raci al i nbal ances do not exist. The Court concluded that as to these
reas there is no indication of intentional racial discrimnation on
he part of the District. Accordingly, Plaintiffs’ rights under the

Equal Protection Clause and Title VI have not been violated in these

ar eas.

V. SUWARY OF FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Any racial inbalances that presently exist in the District are

not traceable in a proxinate way to the District’s previous de jure
racially segregated system Mor eover, based upon the evidence
presented at trial, the Court finds that the District does not
presently discrimnate on the basis of race in any aspect of its
perations. Therefore, the Court concludes that the District has not
iolated the Fourteenth Amendnent to the Constitution or Title VI of
he Cvil Rights Act of 1964. Accordingly, Plaintiffs are not
ntitled to the relief they seek.
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V.  FI NAL THOUGHTS

Fifty years ago the Supreme Court decided Brown v. Board of

Educat i on. During this golden anniversary year, celebrations,

onf erences, and synposiaw || appropriately commenorate this | andmark
eci si on. Politicians will pontificate. Professors will educate.
Many will rem nisce. Mich progress has been nmade. Legislatures no
| onger codify racial segregation in the statute books. Governors do
not stand i n school house doors. Bl ack and white children share desks,
eachers, and water fountains.

Notwi t hstanding this progress, many poor children are still
iting on the prom se of Brown--a prom se of educational opportunity
or every Anerican. Regrettably, as sone of the evidence in this case
enonstrates, this prom se has not been fulfilled for many children
o find thensel ves trapped i n an educati onal systemthat cannot neet
heir needs. This Court has no hesitation in finding that the
ducational systemin Thonmasville, Georgia, like that in many parts
f this country, is not reaching many students, particularly those
ose parents happen to be poor. Because of this failure, which the
Court hastens to add cannot be bl amed entirely upon the nmany dedi cat ed
eachers and administrators in the District, too many children wll
never realize their full potential. W can put a man on the noon.
can conmmuni cate with sonmeone on the other side of the globe with
a click of a finger. Yet, we have trouble teaching a poor child to

read or do arithmetic.
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No matter how tenpted the Court nay be to intervene and attenpt

o “fix the system” a court is ill-equipped for such a task.
Mor eover, it does not have the authority to act as a super-schoo
board or social scientist, even if it was arrogant enough to believe
hat it possessed the ability. It can only renedy violations of
ederal law. The Court has | ocated no provision in the Constitution
r accepted principle of federal |awthat mandates that poor children
be guaranteed a high quality education. 3

The Constitution does require that school systens not engage in
i ntentional discrimnation on the basis of race. Wile the record in
his case establishes that many poor black children in Thomasville,
orgia are not receiving what this Court woul d consider an adequate
ducation, the record is clear that Defendant has not engaged in
i ntenti onal discrimnation based upon race. Therefore, this Court
oes not have the authority to grant the relief sought by Plaintiffs.
Brown and its progeny support no ot her concl usion. Accordingly, based
upon the findings of fact and conclusions of law set forth in this

der, judgnent nust be, and is hereby, entered in favor of Defendant.

3'Under our system of government, the people through their elected
representatives ultimately determ ne the extent of educational opportunity
vailable to their fellowcitizens. Those who have no political voice nust
epend upon those who do. While it is truly regrettable that this voice is
oo often nmuffled in the political process, its silence cannot authorize
i ntervention by the federal courts absent a violation of federal law. The
urt expresses no opinion as to whether a cause of action would exist for
di sparity in educational opportunity between poor children and wealthier
hi | dren. That issue is not before the Court. See Pls.’” Resp. to
I nt errogs. Propounded by the Court (tab 150).
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I T 1S SO ORDERED,

this 5'" day of February, 2004.

s/Clay D. Land
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CLAY D. LAND
UNI TED STATES DI STRI CT JUDGE
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